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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Public  Health  Service 

42  CFR  Part  110 

Health  Maintenance  Organizations; 
Employees’  Health  Benefits  Plans 

agency:  Public  Health  Service,  HEW. 
action:  Final  regulation. 

summary:  This  regulation  sets  forth  the 
conditions  under  which  an  employer 
must  arrange  for  its  employees’ 
contributions  for  membership  in  a 
qualified  health  maintenance 
organization  (HMO)  to  be  paid  through 
payroll  deductions. 

EFFECTIVE  DATE:  This  regulation  is 
effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations. 

Park  Building.  3rd  Floor,  12420  Parklawn 
Drive,  Rockville,  Maryland  20857,  301/ 
443-4106. 

SUPPLEMENTARY  INFORMATION:  Section 
1310  of  the  Public  Health  Service  Act 
requires  that  certain  employers.  States, 
and  political  subdivisions  of  States 
include  the  option  of  membership  in 
qualified  HMOs  in  the  health  benefits 
plans  offered  their  employees.  Section 
1310  was  amended  by  the  HMO 
Amendments  of  1978  (Pub.  L.  95-559)  to 
require  that  in  certain  circumstances 
these  employing  entities  arrange  for 
their  employees’  contributions  for  HMO 
membership  to  be  paid  through  payroll 
deduction. 

Subpart  H  of  42  CFR  Part  110  contains 
the  regulations  implementing  section 
1310.  A  new  §  110.809  is  added  to 
subpart  H  to  implement  this  new  payroll 
deduction  requirement. 

This  section  provides  that  each 
employing  entity  which  (1)  provides  (a) 
payroll  deductions  as  a  means  of  paying 
employees’  contributions  for  health 
benefits  or  (b)  a  health  benefits  plan  to 
which  an  employee  contribution  is  not 
required,  and  (2)  is  required  by  section 
1310(a)  of  the  Public  Health  Service  Act 
to  offer  its  employees  the  option  of 
membership  in  a  qualified  HMO  shall, 
with  the  consent  of  an  employee  who 
exercises  this  option,  arrange  for  the 
employee’s  contribution,  if  any,  for 
HMO  membership  to  be  paid  through 
payroll  deductions. 

Because  (1)  the  regulation  makes  only 
clarifying  changes  or  additions  to  the 
controlling  statutory  authority  (section 
1310(c)).  and  (2)  employees  and 
qualified  HMOs  will  benefit  from  having 
this  new  requirement  implemented  as 


soon  as  possible,  the  Secretary  has 
concluded  that  notice  and  public 
comment  on  this  regulation  are 
unnecessary  and  contrary  to  the  public 
interest.  For  the  same  reasons,  the 
Secretary  also  finds  good  cause  for 
making  this  regulation  effective 
immediately  upon  publication. 

However,  the  Secretary  notes  that  in 
this  edition  of  the  Federal  Register  the 
entire  subpart  H  regulation  is  proposed 
to  be  revised  and  that  public  comment  is 
invited  on  that  proposed  revision,  which 
includes  §  110.809.  Thus,  although  the 
new  §  110.809  is  effective  immediately 
as  a  result  of  this  action,  the  public  may 
comment  on  it  as  contained  in  the  notice 
of  proposed  rulemaking.  The  Secretary 
will  consider  comments  submitted  in  a 
timely  manner  in  finalizing  the  revised 
subpart  H,  including  §  110.809. 

Accordingly,  a  new  section  is  adopted 
at  42  CFR  110.809  as  set  forth  below: 

Dated:  May  18, 1979. 

Julius  B.  Richmond. 

Assistant  Secretary  for  Health. 

Approved:  June  30, 1979. 

Hale  Champion, 

Acting  Secretary. 

Authority:  Sec.  215.  58  Stat.  690  (42  U.S.C. 
216);  secs.  1301-1318.  as  amended,  92  Stat. 
2131-2141  (42  U.S.C.  300e-300e-17). 

Subpart  H— Employees’  Health 
Benefits  Plans 

§110.809  Payroll  Deductions. 

Each  employing  entity  which  provides 
payroll  deductions  as  a  means  of  paying 
employees’  contributions  for  health 
benefits  or  which  provides  a  health 
benefits  plan  to  which  an  employee 
contribution  is  not  required,  and  which 
is  required  by  §  110.802(a)  to  offer  its 
employees  the  option  of  membership  in 
a  qualified  HMO,  shall,  with  the  consent 
of  an  employee  who  exercises  this 
option,  arrange  for  the  employee’s 
contribution,  if  any,  for  HMO 
membership  to  be  paid  through  payroll 
deductions. 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Public  Health  Service 

[42  CFR  Part  110] 

Health  Maintenance  Organizations; 
Employees’  Health  Benefits  Plans 

agency:  Public  Health  Service.  HEW. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  sets  forth 
proposed  rules  for  amending  the  interim 
regulations  published  on  April  25. 1978, 
with  respect  to  the  requirement  that 
certain  employers.  States,  and  political 
subdivisions  of  States  include  in  any 
health  benefits  plans  offered  to  their 
employees  the  option  of  membership  in 
qualified  health  maintenance 
organizations. 

DATE:  Comments  must  be  received  on  or 
before  September  17, 1979. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Director,  Office  of  Health 
Maintenance  Organizations,  Office  of 
the  Assistant  Secretary  for  Health.  Park 
Building.  3rd  Floor,  12420  Parklawn 
Drive,  Rockville,  Maryland  20857.  The 
comments  will  be  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  5:00  p.m..  Monday  through 
Friday,  except  for  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 

Park  Building — 3rd  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857.  301/443-4106. 

SUPPLEMENTARY  INFORMATION:  On  April 
25.  1978,  the  Secretary  published  interim 
regulations  in  the  Federal  Register  (43 
FR  17G82-87)  to  implement  the 
provisions  of  Section  1310  of  the  Public 
Health  Service  Act,  as  amended  (the 
Act),  relating  to  the  obligation  of  certain 
employers.  States  and  political 
subdivisions  of  States  to  include  in  the 
health  benefits  plans  offered  their 
employees  the  option  of  membership  in 
qualified  health  maintenance 
organizations  (HMOs). 

This  preamble  is  divided  into  two 
parts:  (1)  Responses  to  the  commments 
submitted  on  the  interim  regulations 
published  on  April  25, 1978:  and  (2)  a 
discussion  of  various  provisions  of  the 
regulations  which  have  been  the  subject 
of  frequently  asked  questions,  including 
a  summary  of  the  changes  in  the 
regulations  proposed  as  a  result  of  the 
Department’s  approximately  three  years 
of  experience  in  administering  the 
requirements  of  section  1310. 


A.  Responses  to  comments  submitted 

1.  One  commenter  pointed  out  that  the 
description  of  the  types  of  HMOs  which 
must  be  offered  left  nuclear  the  status  of 
an  HMO  providing  services  through  a 
medical  group.  For  that  reason,  the 
proposed  new  §  110.805(a)  is  clarified  to 
indicate  that,  as  required  by  section 
1310(b)(1)  of  the  Act,  an  HMO  providing 
services  through  a  medical  group  is  to  be 
included  in  the  same  category  as  an 

I IMO  providing  services  through 
members  of  its  staff. 

Another  commenter  noted  that  the 
term  “ceases  operation”  as  used  in 
§  110.803(g)  was  unclear.  This  provision 
(proposed  to  be  re-numbered  as 
§  110.806(g)(2)(iii))  requires  that  eligible 
employees  be  offered  the  opportunity  to 
select  among  the  alternatives  in  a  health 
benefits  plan  if  the  alternative  in  which 
they  were  enrolled  ceases  operation. 

The  Secretary  has  concluded  that  no 
change  in  the  regulations  is  necessary, 
as  it  would  be  clear  to  the  employer 
which  organizations  had  ceased 
operation. 

2.  Another  commenter  suggested  that 
"designee”  under  §  110.801  be  amended 
specifically  to  include  State  boards 
administering  health  benefits  to  State _ 
and  municipal  employees.  The  Secretary 
has  concluded  that  no  change  in  the 
regulations  is  necessary,  as  the  present 
definition  encompasses  this  type  of 
situation. 

3.  Some  confusion  has  arisen 
regarding  two  related,  but  distinct, 
aspects  of  the  regulation:  (1)  which 
employers  are  subject  to  the 
requirements  of  this  subpart;  and  (2)  to 
whom  must  the  HMO  address  its 
request  for  inclusion  in  the  employees’ 
health  benefits  plan.  As  to  the  first 
issue,  the  Secretary  calls  attention  to 

§  110.802.  That  section  specifies  that 
each  employer  which  (1)  was  required 
during  any  calendar  quarter  of  the 
previous  calendar  year  to  pay  its 
employees  the  minimum  wage  specified 
by  Section  6  of  the  Fair  Labor  Standards 
Act,  (2)  employed  an  average  of  25  or 
more  employees  during  any  calendar 
quarter  of  that  year,  (3)  offers  its 
employees  a  health  benefits  plan,  and 
(4)  has  received  a  request  for  inclusion 
in  the  health  benefits  plan  from  a 
qualified  HMO  whose  service  area 
includes  the  residences  of  at  least  25  of 
the  employer’s  employees,  is  subject  to 
this  subpart.  If  separate,  but  related 
entitles,  such  as  two  related 
corporations,  each  have  at  least  25 
employees  residing  in  the  HMO’s 
service  area,  each  entity  which  meets 
these  four  conditions  w’ould  be 
separately  subject  to  section  1310.  If  a 


corporation  which  itself  meets  the  four 
conditions  has  at  least  25  employees 
who  are  residents  of  an  HMO’s  service 
area,  the  section  1310  obligation  would 
be  imposed  on  the  corporation,  even  if  it 
has  its  headquarters  elsewhere,  and 
regardless  of  the  number  of  employment 
sites  it  has  in  the  service  area.  Whether 
any  of  the  sites  itself  meets  the  four 
conditions  is  not  relevant. 

It  has  been  frequently  asked  whether 
subsidiaries  of  a  corporation  are  subject 
to  the  requirements  of  this  subpart. 

Under  §  110.802,  meeting  the  four  listed 
conditions,  and  not  the  characterization 
of  an  entity's  form  of  corporate 
organization,  determines  the 
applicability  of  these  regulations. 
Therefore,  a  subsidiary  is  subject  to  this 
subpart  only  if  it  meets  these  conditions. 
If  the  subsidiary  is  an  “employer”  for 
minimum  w'age  purposes,  apart  from  the 
parent  corporation,  but  has  not  received 
a  separte  request  for  inclusion  from  an 
HMO,  it  is  not  subject  to  this  subpart 
even  though  the  parent  corporation  itself 
may  be  subject  to  this  subpart. 

As  to  the  second  issue,  §  110.803(b) 
provides  that  the  request  of  an  HMO  for 
inclusion  in  a  health  benefits  plan  shall 
be  “directed  specifically  to  the 
employer’s  managing  official  at  the 
employer  site  being  solicited  or  to  the 
employer’s  designee.”  Whether  or  not 
the  “employer  site”  being  solicited  is 
itself  an  “employer”  subject  to  the 
minimum  w'age  requirement  is  not 
relevant  for  purposes  of  §  110.803(c); 
assuming  that  the  employer  site  is  one 
which  under  §  110.802  has  employees  to 
whom  the  HMO  option  must  be  offered, 
the  HMO  satisfies  its  solicitation 
requirement  under  §  110.803(c)  by 
addressing  its  request  for  inclusion  to 
the  managing  official  at  that  site. 

At  the  HMO’s  option,  it  may  satisfy 
this  requirement  by  addressing  this 
request  to  the  employer’s  “designee,” 
which  term  is  defined  at  §  110.801  to 
mean  any  person  or  entity  authorized  to 
act  on  behalf  of  an  employer  “to  offer 
the  option  of  membership”  in  a  qualified 
HMO  to  eligible  employees.  Thus,  for 
example,  if  a  corporation’s  executive 
vice  president  is  authorized  to  offer  the 
HMO  option  to  eligible  employees  at 
several  different  sites  in  the  HMO’s 
service  area,  the  HMO  may  address  its 
request  for  inclusion  to  that  official 
instead  of  to  the  managing  official  at 
each  employer  site  in  the  service  area. 

B.  Responses  to  frequently  asked 
questions;  changes  proposed  as  a  result 
of  the  Department’s  experience  with 
Section  1310 

1.  A  new  term,  "employing  entity”  has 
been  added  to  include  both  employers 
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and  public  entities,  for  ease  of  reference 
to  entities  subject  to  section  1310. 

2.  Many  questions  have  been  raised 
by  employers  and  HMOs  regarding 
whether  the  HMO  may  insist  that 
specific  provisions  not  required  by 
statute  or  regulations  be  included  in  its 
contract  for  health  services.  Questions 
have  also  been  raised  about  the  HMO’s 
method  of  setting  rates  for  particular 
employer  groups. 

As  to  an  HMO’s  insistence  that 
specific  provisions  be  included  in  its 
contract  for  health  services  or  that  the 
HMO  option  be  offered  in  a  specified 
manner,  Section  1310  of  the  Act  does  not 
require  employing  entities  to  agree  to 
contractual  provisions  or  operational 
requirements  which  are  not  required  by 
applicable  State  and  Federal  law  or 
regulations.  However,  as  indicated  in 
proposed  §  110.806(f)(3),  the  HMO  has 
the  right  to  specify  which  supplemental 
health  services  are  to  be  included  in  its 
basic  benefit  package.  (See  section 
1301(b)(1)  of  the  Act.) 

As  to  specific  matters  on  which  the 
HMO  and  the  employing  entity  might 
negotiate,  the  Secretary  notes  that  the 
HMO  may  not  maintain  its  status  as  a 
qualified  HMO  if  it  provides  services  or 
is  organized  and  operated  other  than  as 
required  by  Subpart  A  of  this  Part 
("Requirements  for  a  Health 
Maintenance  Organization”).  Thus,  for 
example,  the  HMO  may  not  agree  to 
provide  less  than  the  basic  health 
services  specified  at  §  110.102,  nor  may 
it  agree  to  charge  a  basic  health  services 
payment  which  is  not  fixed  under  a 
community  rating  system  as  specified  at 
§  110.105  (unless,  under  §  110.105(c), 
which  provides  for  a  postponement  of 
this  requirement  for  organizations  which 
provided  comprehensive  services  on  a 
prepaid  basis  prior  to  qualification,  it  is 
not  subject  to  the  requirement). 

Regarding  an  HMO's  method  of 
setting  rates  for  particular  employer 
groups,  the  Secretary  notes  that  under 
section  1302(8)  of  the  Act,  HMOs  may 
establish  a  number  of  differentials  in 
rates  of  payment  under  a  community 
rating  system,  including  nominal 
differentials  "to  reflect  the  compositing 
of  the  rates  of  payment  in  a  systematic 
manner  to  accommodate  group 
purchasing  practices  of  the  various 
employers."  Within  the  flexibility  thus 
permitted.  HMOs  should  be  able  to 
accommodate  to  a  large  extent  the  group 
purchasing  practices  of  employing 
entities  with  which  they  deal. 

3.  The  Department  has  been  asked 
frequently  whether  it  is  the  employing 
entity’s  or  the  HMO’s  obligation  to 
disclose  fully  to  employees  information 
regarding  the  HMO’s  coverage,  rates. 


benefits,  grievance  procedures,  and 
hours  of  service.  The  regulations  in 
Subpart  A  of  this  Part  (42  CFR 
110.108(c))  provide  clearly  that  the  HMO 
has  the  obligation  to  disclose  this 
information  to  prospective  members. 

4.  Other  questions  have  arisen 
regarding  the  obligation  of  an  employing 
entity  whose  non-represented 
employees  have  traditionally  received 
the  same  benefits,  at  the  same  time,  as 
those  negotiated  for  the  represented 
employees.  Section  110.804  of  the 
present  regulation  (proposed  to  be  re¬ 
numbered  as  §  110.807(c))  requires 
employing  entities  with  multiple 
contracts  or  other  arrangements  for 
health  benefits  which  have  different 
expiration  or  renewal  dates  to  offer  the 
HMO  option  at  the  time  provided  under 
proposed  §§  110.807  (a)  and  (b)  for  each 
contract  or  other  arrangement.  This  may 
result  in  requiring  that  non-represented 
employees  be  offered  the  HMO  option 
earlier  than  represented  employees, 
notwithstanding  the  employing  entity’s 
previous  practice.  As  a  related  matter, 
the  Secretary  notes  that  the  rejection  of 
the  HMO  option  by  a  collective 
bargaining  or  other  employee 
representative  does  not  relieve  the 
employing  entity  of  its  obligation  to  offer 
the  HMO  option  to  employees  not 
represented  by  that  employee 
representative.  (See  proposed  ' 

§  110.804(c);  §  110.805  of  the  present 
regulation.) 

5.  Another  frequently  expressed 
concern  is  for  the  situation  where  the 
employing  entity’s  contribution  to  the 
non-HMO  health  coverage  has 
increased  to  the  point  where  the 
contributions  required  under  the  “no 
less  favorable”  provisions  of  these 
regulations  would  result  in  a  payment  in 
excess  of  the  HMO’s  premium.  "The 
proposed  regulations  specify  that  the 
HMO  may,  as  authorized  by  section 
1301(b)(1)  of  the  Act,  include 
supplemental  health  services  (as  defined 
in  section  1302(2)  of  the  Act)  in  the  basic 
benefit  package  offered  to  its  members. 
If  it  does  so,  the  employing  entity  must 
pay  the  basic  health  services  payment 
(which  includes  an  amount  for  the 
supplemental  benefits),  up  to  the 
maximum  amount  of  its  obligation  under 
the  “no  less  favorable"  requirement. 

(§  110.808(a)(3).)  Alternatively,  the 
employing  entity’s  obligation  is  to  make 
a  financial  contribution  for  the  HMO 
option  on  a  no  less  favorable  basis  with 
respect  to  the  dollar  amount,  but  the 
employing  entity  is  not  obliged  to  pay 
more  to  the  HMO  than  the  HMO’s 
premium.  (§  110.808(a)(2).) 

6.  The  Secretary  has  been  informed 
that  some  HMOs  have  sought  to  impose 


eligibility  requirements  for  employees’ 
dependents  to  participate  in  the  HMO 
option  which  are  different  from  those  of 
the  non-HMO  option  included  in  the 
employing  entity's  health  benefits  plan, 
but  which  are  not  prohibited  by  the  Act 
or  the  implementing  regulations.  The 
Secretary  views  this  as  a  matter  for 
negotiation  between  the  HMO  and  the 
employing  entity.  The  Secretary  also 
notes  that  where  the  HMO  imposes 
more  restrictive  dependent  eligibility 
requirements,  it  is  required  to  disclose 
these  restrictions  (see  item  #3,  above) 
and  the  employee  may  accept  or  reject 
membership  in  the  HMO  on  that  basis. 

7.  A  number  of  questions  have  been 
raised  as  to  whether  school  districts  are 
subject  to  these  regulations.  The 
Secretary  notes  that  school  districts  fall 
within  the  definition  of  “public  entity,” 
as  agencies  or  instrumentalities  of 
States  or  of  their  political  subdivisions. 

8.  A  new  §  110.803  sets  out  the 
requirements  for  an  effective  request  for 
inclusion  by  an  HMO  to  an  employing 
entity.  This  section  places  time 
limitations  on  when  the  HMO’s  request 
must  be  received  by  the  employer.  It 
also  requires  that  the  HMO  provide  the 
employing  entity  additional  and  more 
detailed  data  than  presently  required, 
with  respect  to  financial  data, 
identification  of  the  providers  of  health 
services  associated  with  the  HMO,  and 
premium  rates  and  copayments 
available  from  the  HMO.  The  Secretary 
notes  that  the  additional  data  to  be 
provided  is  for  informational  purposes 
only,  and  that  the  employing  entity  may 
not  reject  the  HMO  option  on  the  basis 
of  its  evaluation  of  this  information. 

Section  110.803(d)  proposes  a  new 
requirement,  specifying  procedures  to  be 
followed  once  an  employing  entity  has 
received  an  HMO’s  request  for  inclusion 
in  the  health  benefits  plan.  Many 
employers  and  HMOs  have  advised  the 
Department  that  the  failure  of  the 
regulations  to  provide  for  such 
procedures  has  led  to  conflicts  regarding 
whether  and  how  the  HMO  option  is  to 
be  offered.  Under  this  section, 
employing  entities  would  be  required  to 
respond  to  an  HMO  in  writing  no  later 
than  30  days  after  receipt  of  the  HMO’s 
request  for  inclusion  in  the  health 
benefits  plan.  This  response  shall  state 
whether  or  not  the  employing  entity  has 
25  employees  residing  in  the  service 
area  of  the  HMO,  state  the  expiration 
and  renewal  dates  of  its  health  benefits 
contracts  and  employer-employee  and 
public  entity-employee  contracts,  state 
the  amount  of  the  employing  entity 
contribution  (and,  where  applicable,  the 
employee  contribution)  for  health 
benefits,  and  indicate  the  expiration 
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dates  of  any  collective  bargaining 
agreements  covering  those  employees. 

In  addition,  if  the  employing  entity  is  a 
public  entity,  it  or  its  designee  shall 
furnish  the  HMO  with  a  description  of 
health  benefits,  including  limitations 
and  exclusions  required  under  State  law 
or  regulation  for  health  plans  for 
employees  of  the  public  entity. 

The  proposed  regulations  require  that 
the  HMO  provide  employing  entities  the 
full  range  of  information  required  for  an 
effective  request  for  inclusion;  this  may 
occur  before  the  HMO  has  been  notified 
if  the  employing  entity  has  at  least  25 
employees  residing  in  the  HMO’s 
service  area,  and  of  the  expiration  and 
renewal  dates  of  it  contracts  or 
collective  bargaining  agreements.  It  may 
be  that  this  will  at  times  result  in  a 
burden  on  HMOs  that  might  have  been 
avoided  if  the  HMO  had  this 
information  prior  to  submitting  its 
request  for  inclusion  in  the  health 
benefits  plan.  However,  the  Secretary  is 
not  aware  of  any  significant  problem  of 
this  sort  which  would  justify  creation  of 
a  new  administrative  procedure  in  the 
HMO  offering  process.  Nevertheless,  the 
Secretary  is  specifically  soliciting 
suggestions  from  the  public  on  whether 
such  a  problem  exists,  and  if  so,  how  to 
solve  it. 

Section  110.803(f)  will  be  revised  to 
make  clear  that  if  no  employees  enroll  in 
the  HMO  during  the  initial  enrollment 
period,  the  HMO  must  initiate  a  new 
request  in  order  to  be  included  in 
subsequent  offerings  of  the  health 
benefits  plan. 

9.  Section  110.805,  which  combines 
elements  of  the  existing  regulation  and 
adds  clarifying  paragraphs,  describes 
the  HMOs  which  must  be  included  in 
the  health  benefits  plan.  Proposed 
§  110.805(c),  “Alternate  HMOs  which 
may  be  included,”  permits  employing 
entities  to  offer  membership  in  HMOs  of 
the  same  type  which  may  not  have  made 
a  timely  request  for  inclusion  in  an 
employer's  plan,  only  if  these  HMOs 
individually  or  collectively  will  serve  at 
least  the  same  service  area  as  that  of  the 
HMO  that  submitted  a  timely  request  for 
inclusion  in  the  employing  entity’s 
health  benefits  plan.  (See  present 
§  110.803(d).)  These  proposed 
regulations  provide  that  if  all  employees 
who  live  in  the  service  area  of  the  HMO 
submitting  the  timely  request  for 
inclusion  reside  in  areas  served  by  the 
alternate  HMOs  proposed  to  be  offered 
by  the  employing  entity,  these  latter 
HMOs  may  be  offered  instead  of  the 
HMO  making  the  timely  request. 
However,  the  latter  HMOs  may  be 
offered  as  an  alternative  only  if  they  are 
included  in  the  health  benefits  plan  on 


terms'  no  less  favorable  to  the 
employees  than  those  on  which  the 
HMO  submitting  the  timely  request 
would  be  included. 

10.  Proposed  §  110.806,  describing  how 
the  HMO  option  is  to  be  included  in  the 
health  benefits  plan,  combines 
provisions  from  various  sections  of  the 
existing  regulations.  This  section  adds  a 
requirement  that  the  employing  entity 
provide  for  the  continuation  of  health 
benefits  other  than  basic  health  services 
for  which  the  employees  would  be 
eligible  if  selecting  a  non-HMO  option, 
and  which  are  not  offered  on  a  prepaid 
basis  by  the  HMO.  (Proposed 

§  110.806(d).) 

Another  proposed  requirement  is  the 
establishment  of  an  effective  date  of 
coverage  for  the  HMO  option  to  begin 
when  the  non-HMO  coverage  expires  or 
is  renewed,  without  lapse,  unless  a 
different  effective  date  is  agreed  to  by 
the  employing  entity  or  designee  and  the 
HMO.  (Proposed  §  110.806(g).) 

11.  Proposed  §  110.808  repeats  the 
provisions  set  forth  in  §  110.807  of  the 
current  regulations.  It  also:  (a)  adds 
captions  for  easier  reference:  (b) 
amplifies  the  present  provision  that 
certain  administrative  expenses  may  be 
taken  into  account  to  determine  the 
employer's  obligation  to  make 
contributions  to  the  HMO  (§  110.808(b)): 
and  (c)  clarifies  the  procedure  under 
which  supplementations,  refunds, 
rebates  or  other  redistributions  of 
premiums  previously  collected  by  non- 
HMO  alternatives  in  a  health  benefits 
plan  may  be  considered  in  determining 
the  amount  of  the  employing  entity’s 
obligation  to  make  contributions  to  the 
HMO  (§  110.808(g)(2)(i)). 

12.  Section  110.809  contains  a  new 
provision  requiring  employing  entities, 
in  certain  circumstances,  to  pay  the 
HMO  premium  on  behalf  of  their 
employees  electing  the  HMO  option 
through  payroll  deduction.  This 
provision  is  based  on  an  amendment  to 
section  1310(c)  of  the  Act,  made  by  Pub. 
L.  95-559.  In  a  separate  document  in  this 
edition  of  the  Federal  Register,  this 
provision  is  being  adopted  in  final  form. 
However,  for  completeness,  the 
Department  has  set  it  forth  in  this 
proposed  regulation  as  well. 

Finally,  the  Secretary  notes  that  there 
have  been  many  inquiries  as  to  the 
implications  for  HMOs  of  the 
"Pregnancy  Sex  Discrimination, 
Prohibition”  Amendment  to  Section  701 
of  Title  VII  of  the  Civil  Rights  Act. 
enacted  as  Pub.  L.  95-555  on  October  31, 
1978,This  Act  regulates  unlawful 
employment  practices.  Except  with 
respect  to  the  HMO’s  own  employment 
practices,  the  impact  on  HMOs  of  any 


prohibition  contained  in  Title  VII  is 
necessarily  indirect;  nothing  in  the  Act 
specifically  regulates  HMOs  as  such. 

The  Equal  Employment  Opportunity 
Commission  (2401  “E”  Street,  N.W., 
Washington,  D.C.  20506),  and  not  HEW. 
is  charged  with  the  responsibility  for 
administering  the  amendment  and  all 
questions  on  this  matter  should  be 
addressed  to  the  Commission. 

The  Secretary  has  been  advised, 
however,  that  at  least  one  qualified 
HMO  may  not  have  complied  with 
employer  requests  that  it  adjust  its 
copayment  requirements  regarding 
pregnancy  and  maternity  care  so  as  to 
enable  the  employers  to  comply  with 
their  obligation  under  Title  VII,  as 
amended.  The  Secretary  has  concluded 
that  should  an  employer  fail  to  include  a 
qualified  HMO  in  its  employees’  health 
benefits  plan  as  required  by  section 
1310,  because  of  that  HMO’s  insistence 
on  retaining  copayment  requirements 
which  would  cause  the  employer  to 
violate  Title  VII,  the  Secretary  would 
exercise  his  discretion  under  section 
1310(e)  of  the  Act  by  not  assessing  civil 
penalties  against  the  employer.  By  so 
exercising  his  discretion,  the  Secretary 
will  be  indicating  his  view  that  HMOs 
should  not  use  the  “dual  choice” 
mandate  of  section  1310  in  a  manner 
which  defeats  the  purposes  of  another 
significant  Federal  statute.  Title  VII.  He 
notes,  however,  that  any  revision  in  the 
copayment  requirements  agreed  to  by 
the  HMO  may  require  adjustments  to 
the  HMO’s  premiums,  which  would  be 
passed  on  to  the  employer  or  employee, 
as  determined  under  Subpart  H. 

It  is  therefore  proposed  to  amend 
Subpart  H  of  Part  110,  Title  42.  Code  of 
Federal  Regulations,  as  set  forth  below. 

Dated:  June  13, 1979. 

Julius  B.  Richmond, 

Assistaiil  Secretary  fur  Health. 

Approved;  June  30, 1979. 

Hale  Champion, 

Acting  Secretary. 

It  is  proposed  to  revise  Subpart  H  to 
read  as  set  forth  below: 

Subpart  H— Employees’  Health  Benefits 
Plans 

Sec. 

110.801  Definitions. 

110.802  Applicability. 

110.803  Requirements  for  a  Request  for 
Inclusions  of  the  HMO  Option  in  a 
Health  Benefits  Plan:  Employing  Entity 
Response. 

110.804  Offer  of  HMO  Option  to  Employees. 

110.805  HMOs  Which  Must  Be  Included  in  a 
Health  Benefits  Plan. 

110.806  How  the  HMO  Option  is  to  be 
Included  in  the  Health  Benefits  Plan. 
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Sec. 

110.807  When  the  HMO  is  to  be  Offered  to 
Employees. 

110.808  Contributions  for  HMO  Option. 

110.809  Payroll  Deductions. 

110.810  Relationsip  of  Section  1310  of  the 
Public  Health  Service  Act  to  the  National 
Labor  Relations  Act,  as  amended,  and 
the  Railway  Labor  Act,  as  amended. 

Authority:  Sec.  215,  58  Stat.  690  (42  U.S.C. 
216);  secs.  1301-1318,  as  amended,  92  Stat. 
2131-2141  (42  U.S.C.  300e-300e-17). 

Subpart  H— Employees’  Health 
Benefits  Plans 

§110.801  Definitions. 

In  addition  to  the  terms  defined  in 
§  110.101  and  §  110.602  of  this  Part,  as 
used  in  this  subpart: 

"Bargaining  representative”  means  a 
representative  designated  or  selected  for 
the  purposes  of  collective  bargaining 
under  the  National  Labor  Relations  Act, 
as  amended,  (29  U.S.C.  151  et  seg.)  or 
under  the  Railway  Labor  Act,  as 
amended,  (45  U.S.C.  151  et  seg.)  or  under 
a  public  entity  collective  bargaining 
agreement,  or  under  the  laws  of  any 
State  or  political  subdivision  thereof,  or 
other  employee  representative 
designated  or  selected  under  any  law. 

“Carrier"  means  a  voluntary 
association,  corporation,  partnership,  or 
other  organization  which  is  engaged  in 
providing,  paying  for,  or  reimbursing  all 
or  part  of  the  cost  of  health  benefits 
under  group  insurance  policies  or 
contracts,  medical  or  hospital  service 
agreements,  membership  or  subscription 
contracts,  or  similar  group 
arrangements,  in  consideration  of 
premiums  or  other  periodic  charges 
payable  to  the  carrier. 

“Collective  bargaining  agreement” 
means  an  agreement  entered  into 
between  an  employing  entity  and  the 
bargaining  representative  of  its 
employees,  and  includes  agreements 
entered  into  on  behalf  of  groups  of 
employing  entities  with  the  bargaining 
reporesentative  of  their  employees  in 
accordance  with  the  provisions  of  the 
National  Labor  Relations  Act,  as 
amended  (29  U.S.C.  151  et  seq.),  or  the 
Railway  Labor  Act,  as  amended  (45 
U.S.C.  151  et  seq.),  or  the  laws  of  any 
State  or  political  subdivision  thereoL 
"Designee”  means  any  person  or 
entity  authorized  to  act  on  behalf  of  an 
employing  entity  or  a  group  of 
employing  entities  to  offer  the  option  of 
membership  in  a  qualified  health 
maintenance  organization  to  their 
eligible  employees. 

“Eligible  employee"  means  an 
employee  who  is  eligible  to  participate 
in  a  health  benefits  plan. 


"Employee"  means  any  individual 
employed  by  an  employer  or  public 
entity  on  a  full-  or  part-time  basis. 

"Employer"  shall  have  the  meaning 
given  that  term  in  Section  3(d)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended  (29  U.S.C.  203(d),  203(x)). 
except  that  the  term  "employer”  does 
not  include  (1)  the  Government  of  the 
United  States,  the  government  of  the 
District  of  Columbia  or  any  territory  or 
possession  of  the  United  States,  a  State 
or  any  political  subdivision  thereof,  or 
any  agency  or  instrumentality  (including 
the  United  States  Postal  Service  and 
Postal  Rate  Commission)  of  any  of  the 
foregoing;  or  (2)  a  church,  convention  or 
association  of  churches,  or  any 
organization  operated,  supervised,  or 
controlled  by  a  church,  convention,  or 
association  of  churches  which 
organization  (i)  is  an  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954,  and  (ii) 
does  not  discriminate  (A)  in  the 
employment,  compensation,  promotion, 
or  termination  of  employment  of  any 
personnel,  or  (B)  in  the  extension  of  staff 
or  other  privileges  to  any  physician  or 
other  health  personnel,  because  such 
persons  seek  to  obtain  or  obtained 
health  care,  or  participate  in  providing 
health  care,  through  an  HMO. 

"Employing  entity”  means  an 
employer  or  public  entity. 

"Employing  entity-employee  contract” 
means  a  legally  enforceable  agreement 
(other  than  a  collective  bargaining 
agreement)  between  an  employing  entity 
and  its  employees  for  the  provision  of, 
or  payment  for,  health  benefits  for  its 
employees,  or  for  its  employees  and 
their  eligible  dependents. 

“Group  enrollment  period"  menas  the 
period  of  at  least  10  working  days  each 
calendar  year  during  which  each  eligible 
employee  is  given  the  opportunity  to 
select  among  the  alternatives  included 
in  a  health  benefits  plan. 

“Health  benefits”  means  health 
benefits  and  services. 

“Health  benefits  contract"  means  a 
contract  or  other  agreement  between  an 
employing  entity  or  a  designee  and  a 
carrier  for  the  provision  of,  or  payment 
for,  health  benefits  to  eligible  employees 
or  to  eligible  employees  and  their 
eligible  dependents. 

“Health  benefits  plan”  means  any 
arrangement  for  the  provision  of,  or 
payment  for,  any  of  the  basic  and 
supplemental  health  benefits  described 
in  §§  110.102  and  110.103  of  this  Part 
offered  to  eligible  employees,  or  to 
eligible  employees  and  their  eligible 
dependents,  by  or  on  behalf  of  an 
employing  entity. 


"Public  entity"  means  a  State  as 
defined  by  section  2(f)  of  the  Public 
Health  Service  Act  (42  U.S.C.  201(f)),  a 
political  subdivision  of  a  State,  or  any 
agency  or  instrumentality  of  the 
foregoing.  “Political  subdivision” 
includes  counties,  parishes,  townships, 
cities,  municipalities,  towns,  villages, 
and  incorporated  villages. 

“To  offer  a  health  benefits  plan” 
means  to  make  participation  in  a  health 
benfits  plan  available  to  eligible 
employees,  or  to  eligible  employees  and 
their  eligible  dependents,  and  to  make  a 
financial  contribution  to  the  plan 
whether  the  financial  contribution  by 
the  employing  entity  on  behalf  of  these 
employees  is  made  directly  or  indirectly 
(e.g.  through  payments  on  any  basis  into 
a  health  and  welfare  trust  fund), 

§110.802  Applicability. 

The  regulations  of  this  subpart  apply 
in  each  calendar  year  to: 

(a)  Each  employer  which  was  required 
during  any  calendar  quarter  of  the 
previous  calendar  year  to  pay  its 
employees  the  minimum  wage  specified 
by  section  6  of  the  Fair  Labor  Standards 
Act  of  1938  (or  would  have  been 
required  to  pay  its  employees  the 
minimum  wage  but  for  Section  13(a)  of 
that  Act)  and  which  during  any  calendar 
quarter  of  the  previous  calendar  year 
employed  an  average  of  not  less  than  25 
employees;  and 

(b)  Each  public  entity,  as  a  condition 
of  the  payment  to  the  State  of  funds 
under  Sections  314(d),  317,  318, 1002, 
1525,  or  1613  of  the  Public  Health 
Service  Act,  which  during  any  calendar 
quarter  of  the  previous  calendar  year 
employed  an  average  of  not  less  than  25 
employees,  if  the  employer  or  public 
entity: 

(1)  Offers,  or  if  there  is  offered  on 
behalf  of  the  employer  or  public  entity, 
in  the  calendar  year  beginning  after  any 
calendar  quarter  of  the  previous 
calendar  year  in  which  the  employer  or 
public  entity  employed  an  average  of 
not  less  than  25  employees,  a  health 
benefits  plan  to  its  eligible  employees: 
and 

(2)  Has  received  a  written  request  for 
inclusion  in  the  employer's  or  public 
entity’s  health  benefits  plan  (which 
request  meets  the  requirements  of 

§  110.803)  from  one  or  more  qualified 
HMOs  which  provide  basic  health 
services  in  an  HMO  service  area  in 
which  at  least  25  employees  of  the 
employer  or  the  public  entity, 
respectively,  reside. 
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§  1 10.803  Requirements  for  a  request  for 
inclusion  of  the  HMO  option  in  a  health 
benefits  plan;  employing  entity  response 

(a)  Time  limitations.  (1)  Unless 
otherwise  agreed  to  by  the  HMO  and 
the  employing  entity  or  designee,  an 
HMO’s  request  for  inclusion  in  an 
employing  entity’s  health  benefits  plan 
must  be  received  by  the  employing 
entity  or  designee  no  more  than  365 
days  and  not  less  than  180  days  before 
the  expiration  or  renewal  date  of  a 
health  benefits  contract  or  employing 
entity-employee  contract,  and  no  more 
than  365  days  and  not  less  than  180  days 
before  the  expiration  date  of  a  collective 
bargaining  agreement,  or  in  the  case  of  a 
public  entity,  such  longer  period  as  may 
be  prescribed  by  State  law. 

(2)  For  the  purposes  of  this  paragraph: 

(i)  A  collective  bargaining  agreement 
that  is  automatically  renewable  or 
without  fixed  term  shall  be  treated  as 
having  an  expiration  or  renewal  date  on 
the  earliest  anniversary  date  of  the 
collective  bargaining  agreement. 

(ii)  A  collective  bargaining  agreement 
that  is  for  a  fixed  term  in  excess  of  one 
year  and  has  provisions  for  periodically 
changing  wages,  hours,  or  conditions  of 
employment  shall  be  treated  as  having 
an  expiration  or  renewal  date  at  the 
lime  provided  by  the  agreement  for 
discussion  of  these  changes. 

(b)  To  whom  the  written  request  is  to 
be  directed.  The  request  for  inclusion 
shall  be  in  writing  and  (1)  in  the  case  of 
an  employer,  be  directed  specifically  to 
the  employer’s  managing  official  at  the 
employer  site  being  solicited  or  to  the 
employer’s  designee:  and  (2)  in  the  case 
of  a  public  entity,  be  directed  to  the 
Chief  Executive  Officer  of  the  public 
entity,  or  to  the  public  entity’s  designee. 

(c)  Information  which  the  request 
must  include.  The  request  shall: 

(1)  Provide  evidence  that  the 
Secretary  has  determined  that  the  HMO 
is  a  qualified  HMO  in  accordance  with 
section  1310(d)  of  the  Act  and  Subpart  F 
of  this  Part: 

(2)  Describe  the  HMO’s  service  area 
or  proposed  service  area  and  give  the 
dates  basic  and  supplemental  health 
services  will  be  provided  in  the  area  or 
areas: 

(3)  Indicate  whether  the  services  of 
health  professionals  which  are  provided 
as  basic  health  services  are  provided 
through  health  professionals  w'ho  are  (ij 
members  of  the  staff  of  the  organization, 
or  (ii)  members  of  a  medical  group(s).  or 

(iii)  members  of  an  individual  practice 
association(s),  (iv)  health  professionals 
who  have  contracted  with  the  HMO  for 
the  provision  of  these  services  or  (v)  any 
combination  of  the  above: 


(4)  If  the  HMO  provides  health 
services  through  an  individual  practice 
association(s),  provide  a  listing  of 
member  physicians  by  name,  specialty, 
address,  days  and  hours  of  office 
operation  and  whether  they  are 
accepting  new  patients  from  the  HMO 
membership.  This  listing  shall  be  current 
within  90  days  of  the  date  of  the  request 
for  inclusion: 

(5)  If  the  HMO  provides  health 
services  other  than  through  an 
individual  practice  association,  provide 
for  each  ambulatory  care  facility,  the 
facility’s  address,  days  and  hours  of 
operation,  a  statement  whether  it  is 
accepting  new  patients  firom  the  HMO 
membership,  and  the  names  and 
specialties  of  the  facility’s  providers  of 
basic  and  supplemental  health  services. 
This  information  shall  be  current  within 
90  days  of  the  date  of  the  request  for 
inclusion: 

(6)  List  the  hospitals  where  HMO 
members  will  be  provided  basic  and 
supplemental  health  services: 

(7)  Identify  (i)  the  nature  of  the  HMO 
entity,  i.e..  for  profit  or  non-profit,  public 
or  private,  sole  proprietorship, 
partnership,  or  stock  or  non-stock 
corporation,  (ii)  the  members  of  the 
HMO’s  policymaking  body,  and  (iii)  the 
principal  managing  officer  of  the  HMO: 

(8)  Provide  a  statement  of  the  HMO’s 
capacity  to  enroll  new  members  and  the 
likelihood  of  any  future  limitations  on 
enrollment: 

(9)  Provide  a  report  of  the  financial 
condition  of  the  HMO  which  shall 
consist  of  the  most  current  financial 
statements  in  addition  to  the  most 
recently  audited  annual  set  of  financial 
statements: 

(10)  Provide  proposed  implementing 
agreements  between  the  HMO  and  the 
employer,  public  entity,  or  designee  for 
the  HMO  offering: 

(11)  Include  sample  copies  of 
solicition  brochures  and  membership 
literature  which  will  be  used  in  the  offer 
of  the  HMO  alternative  to  employees: 

(12)  State  the  proposed  rates  of 
periodic  payments  for  basic  and 
supplemental  health  services  to  be 
charged  on  the  effective  date  of  the 
HMO’s  coverage  of  the  employees  of  the 
employing  entity  to  whom  the  request 
for  inclusion  is  directed.  If  the  use  of 
different  copayment  levels  causes 
different  rates  of  periodic  payments,  the 
copayment  levels  and  the  corresponding 
rales  of  periodic  payments  must  be 
stated. 

(d)  Employing  entity  response.  An 
employing  entity  or  designee  shall 
respond  in  writing  to  an  HMO’s  request 
for  inclusion  no  later  tlmn  30  days  after 
the  receipt  of  the  request  and  shall  state 


whether  the  employing  entity  has  25  or 
more  employees  who  reside  within  the 
service  area  of  the  HMO,  the  expiration 
or  renewal  dates  of  its  health  benefits 
contracts,  employer-employee  contracts, 
and  public  entity-employee  contracts 
covering  these  employees,  the  amount  of 
the  employing  entity’s  contribution  (and, 
where  applicable,  the  employee’s 
contribution)  for  health  benefits,  and  the 
expiration  dates  of  any  collective 
bargaining  agreements  covering  these 
employees.  In  addition,  in  this  response, 
a  public  entity  or  its  designee  shall 
furnish  the  HMO  with  a  description  of 
health  benefits,  including  limitations 
and  exclusions,  required  under  State 
law  or  regulation  for  health  benefits 
plans  for  employees  of  the  public  entity. 

(e)  Effect  of  inadequate  request  If  the 
request  for  inclusion  does  not  meet  the 
requirements  of  paragraphs  (a)-(c)  of 
this  section,  the  employing  entity  is  not 
required  to  include  the  HMO  alternative 
in  its  employees’  health  benefits  plan 
under  §  110.805  until  the  HMO  makes  Ats 
request  in  accordance  with  those 
paragraphs.  In  such  a  case,  the 
employing  entity  or  its  designee  shall, 
within  30  days  after  receipt  of  the 
request,  notify  the  HMO  in  writing  of  the 
basis  for  its  conclusion  that  the  request 
does  not  meet  the  requirements  of 
paragraphs  (a)-(c)  of  this  section. 

(f)  New  request  for  inclusion.  If  an 
employer  includes  HMO  alternative  in  a 
health  benefits  plan  in  accordance  with 
a  request  meeting  the  requirements  of 
paragraphs  (a)-(c)  of  this  section,  but  no 
employees  enroll  in  the  HMO  during  the 
initial  enrollment  period,  the  HMO  ■ 
seeking  inclusion  in  the  health  benefits 
plan  for  subsequent  enrollment  periods 
must  submit  a  new  request  for  inclusion 
in  accordance  with  this  section, 

(g)  Discretionary  offering  of  HMO 
alternative.  Nothing  in  this  subpart 
prevents  the  employing  entity  or 
designee  from  offering  the  HMO 
alternative  at  any  time  by  mutual 
agreement  with  the  HMO. 

§  1 10.804  Offer  of  HMO  option  to 
employees. 

(a)  Inclusion  of  HMO  option.  An 
employing  entity  subject  to  §  110.802 
shall,  at  the  time  a  health  benefits  plan 
is  offered  to  its  eligible  employees, 
include  in  the  plan  the  option  of 
membership  in  qualified  HMOs  in 
accordance  with  this  section. 

(b)  Employees  to  whom  the  HMO 
option  must  be  offered.  Each  employing 
entity  subject  to  this  subpart  shall  offer 
the  option  of  membership  in  a  qualified 
HMO  to  each  eligible  employee,  or  to 
each  eligible  employee  and  his  or  her 
eligible  dependents,  who  reside  within 
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the  service  area  of  the  qualified  HMO 
being  offered. 

(c)  Manner  of  offering  the  HMO 
option. 

(1)  For  the  employees  of  an  employing 
entity  subject  to  this  subpart  who  are 
represented  by  a  bargaining 
representative,  the  offer  of  membership 
in  a  qualified  HMO  (i)  shall  first  be 
made  to  the  bargaining  representative, 
and  (ii)  if  the  offer  is  accepted  by  the 
representative,  shall  then  be  made  to 
each  represented  employee. 

(2)  For  those  employees  not 
represented  by  a  bargaining 
representative,  the  offer  shall  be  made 
directly  to  those  employees  in 
accordance  with  this  subpart. 

§  1 10.805  HMOs  which  must  be  included 
in  a  health  benefits  plan. 

(a)  HMOs  providing  basic  health 
services  through  varying  arrangements 
with  health  professionals.  If  more  than 
one  qualified  HMO  engaged  in  the 
provision  of  basic  health  services  in  an 
area  in  which  eligible  employees  of  an 
employing  entity  subject  to  this  subpart 
reside  has  requested  inclusion  in  the 
employer’s  or  public  entity’s  health 
benefits  plan  as  provided  by 
§  110.802(aK2](ii),  and  if: 

(1)  One  or  more  of  these  organizations 
provides  basic  health  services  through 
physicians  or  other  health  professionals 
who  are  members  of  the  staff  of  the 
organization  or  a  medical  group  (or 
groups],  and 

(2)  One  or  more  of  these  organizations 
provides  basic  health  services  through 
(i)  an  individual  practice  association  (or 
associations],  or  (ii]  a  combination  of 
such  an  association  (or  associations], 
medical  group  (or  groups],  staff,  and 
individual  physicians  and  other  health 
professionals  under  contract  with  the 
organization, 

then,  of  the  qualified  HMOs  included 
under  this  section  in  a  health  benefits 
plan  of  an  employing  entity  subject  to 
this  subpart,  at  least  one  shall  be  an 
organization  which  provides  basic 
health  services  as  described  in 
subparagraph  (1]  of  this  paragraph  and 
at  least  one  shall  be  an  organization 
which  provides  basic  health  services  as 
described  in  subparagraph  (2]  of  this 
paragraph.  For  purposes  of  this 
paragraph,  individual  physicians  and 
other  health  professionals  who  have 
contracted  with  the  HMO  do  not  include 
health  professionals  who  are  members 
of  the  HMO’s  staff,  of  medical  groups,  or 
of  entities  which  would  be  medical 
groups  but  for  the  requirements  of 
subparagraph  (3](i]  of  the  definition  of 
medical  group  in  §  110.101.* 


'  These  requirements  are  that  the  members  of  the 
medical  group  “as  their  principal  professional 


(b]  Additional  HMOs  which  must  be 
included.  An  employing  entity  subject  to 
this  subpart  shall  offer  the  option  of 
membership  in  additional  qualified 
HMOs  to  its  eligible  employees, 
described  in  subparagraphs  (1]  and  (2] 
of  this  paragraph,  if  the  additional 
qualified  HMOs  demonstrate  that  their 
service  areas  include  the  place  of 
residence  of  at  least  25  employees  of  the 
employing  entity: 

(1]  Who  do  not  reside  in  the  service 
area  of  qualified  HMOs  already 
included  in  the  employing  entity’s  health 
benefits  plan;  or 

(2]  To  whom  membership  in  qualified 
HMOs  already  included  in  the  health 
benefits  plan  is  not  available  because 
these  HMOs  have  closed  their 
enrollment  of  additional  eligible 
employees  of  the  employing  entity. 

(c]  Alternate  HMOs  which  may  be 
included.  An  employing  entity  subject  to 
this  subpart  is  not  required  to  include  in 
the  health  benefits  plan  offered  to 
eligible  employees  the  option  of 
membership  in  the  specific  qualified 
HMO  which  initiated  the  request  for 
inclusion  in  the  health  benefits  plan  if 
(1]  the  employing  entity  or  designee 
includes  in  the  health  benefits  plan  the 
option  of  membership  in  one  or  more 
other  qualified  HMOs  that  may  not  have 
made  a  request  within  the  time  limit  of 

§  110.803(a]  but  are  willing  to  be 
included,  (2]  these  latter  HMOs  are  of 
the  same  type  (i.e.,  as  described  in 
paragraph  (a]  (1]  or  (2]  of  this  section]  as 
the  HMO  which  submitted  the  timely 
request,  (3]  all  of  the  employees  of  the 
employing  entity  residing  in  the  service 
area  of  the  HMO  submitting  the  timely 
request  reside  in  areas  served  by  these 
latter  HMOs,  and  (4]  these  latter  HMOs 
are  included  in  the  health  benefits  plan 
on  terms  no  less  favorable  to  the 
employing  entity’s  employees  (with 
regard  to  the  employing  entity’s 
mobetary  contribution]  than  those  on 
which  the  HMO  submitting  the  timely 
request  would  have  been  included. 

§  1 10.806  How  the  HMO  option  is  to  be 
included  in  the  health  benefits  plan. 

(a]  HMO  access  to  employees.  The 
employing  entity  shall  provide  each 
qualified  HMO  which  is  included  in  its 
health  benefits  plan  with  fair  and 
reasonable  access,  not  less  than  30  days 
prior  to  and  during  the  group  enrollment 
period,  to  employees  referred  to  in 
§  110.804(b]  for  purposes  of  presenting 
and  exlaining  its  program  in  accordance 


activity  (over  50  percent  individually)  engage  in  the 
coordinated  practice  of  their  profession  and  as  a 
group  responsibility  have  substantial  responsibility 
(over  35  percent  in  the  aggregate  of  their 
professional  activity)  for  the  delivery  of  health 
services  to  members  of  an  HMO." 


with  §  110.108(c]  of  this  Part.  This 
access  shall  include,  at  a  minimum,  the 
opportunity  for  the  distribution  of 
educational  literature,  brochures, 
announcements  of  meetings,  and  other 
relevant  printed  materials  meeting  the 
requirement  of  §  110.108(c]  to  each 
employee  referred  to  in  §  110.804(b].  In 
no  event  shall  the  employing  entity 
provide  qualified  HMOs  access  to 
eligible  employees  which  is  more 
restrictive  or  less  favorable  than  the 
access  it  provides  other  offerors  of 
alternatives  included  in  the  health 
benefits  plan,  whether  or  not  these 
offerors  elect  to  avail  themselves  of  that 
access. 

(b]  Review  of  HMO  offering 
materials.  The  HMO  shall  give  the 
employing  entity  or  designee  the 
opporutunity  to  review,  revise,  and 
approve  HMO  educational  offering 
materials  before  distribution.  Revisions 
shall  be  limited  to  correcting  factual 
errors  and  misleading  or  ambiguous 
statements,  unless  otherwise  agreed  to 
by  the  HMO  and  the  employer  or  public 
entity  or  disignee,  or  as  may  be  required 
by  law.  The  employing  entity  or 
designee  shall  complete  promply  any  of 
these  revisions  in  the  offering  material 
so  as  not  to  delay  or  otherwise  interfere 
with  the  group  enrollment  period. 

(c]  Group  enrollment  period: 
prohibition  of  waiting  periods, 
exclusions,  and  limitations.  An 
employing  entity  or  designee  including 
the  option  of  membership  in  a  qualified 
HMO  pursuant  to  this  subpart  as  part  of 
the  health  benefits  plan  offered  to  its 
eligible  employees  shall  provide  for  a 
group  enrollement  period,  prior  to  the 
effective  date  of  the  HMO  coverage 
estalished  under  paragraph  (g]  of  this 
section,  without  application  of  waiting 
periods  or  exclusions  or  limitations 
based  on  health  status  as  a  condition  of 
enrollment  in  the  HMO  or  transfer  to 
non-HMO  coverage  from  an  HMO. 
Nothing  in  this  subpart  precludes  the 
uniform  application  of  coordination  of 
coverage  arrangements  between  the 
HMOs  and  the  other  carrires  which  are 
included  in  the  health  benefits  plan. 

(d]  Continuation  of  other  health 
benefits.  The  employing  entity  shall 
assure  that  employees  selecting  the 
option  of  HMO  membership  will  not, 
because  of  this  selection,  lose  their 
eligibility  for  other  health  benefits,  such 
as  dental  or  prescription  drug  coverage, 
for  which  they  were  previously  eligible 
or  would  be  eligible  if  selecting  a  non- 
HMO  option  and  which  are  not  included 
in  the  services  provided  by  the  HMO  on 
a  prepaid  basis.  However,  no  employing 
entity  shall  be  required  to  pay  more  for 
health  benefits  as  a  result  of  the 
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application  of  this  paragraph  than  would 
otherwise  be  required  by  any  prevailing 
collective  bargaining  agreement  or  other 
legally  enforceable  contract  for  the 
provision  of  health  benefits  between  the 
employing  entity  and  its  employees. 

(e)  Affirmative  written  selections.  (1) 
During  the  group  enrollment  period  in 
which  the  alternative  of  membership  in 
any  particular  qualified  HMO  is  offered 
to  an  eligible  group  of  employees  for  the 
first  time,  the  employing  entity  or 
designess  shall  present  the  health 
benefits  plan  alternatives  to  each 
eligible  employee  residing  in  the  service 
area  of  the  HMO  with  the  requirement 
that  an  affirmative  written  selection  be 
made  among  the  different  alternatives 
included  in  the  health  benefits  plan.  In 
subsequent  group  enrollment  periods,  it 
shall  make  available  a  selection  among 
the  altemtives:  however,  a  written 
selection  is  required  only  when  the 
eligible  employee  elects  to  change  from 
one  alternative  to  another. 

(2)  In  addition  to  the  group  enrollment 
period,  the  employing  entity  or  designee 
shall  make  available  the  opportunity  to 
select  among  different  existing 
alternatives  within  a  health  benefits 
plan  to  eligible  employees  who:  (i)  are 
new  employees,  (ii)  have  been 
transferred  or  have  changed  their  place 
of  residence,  resulting  in  eligibility  for 
membership  in  a  qualified  HMO  for 
which  they  were  not  previously  eligible 
by  place  of  residence,  or  resulting  in  loss 
of  membership  in  a  qualified  HMO  in 
which  they  were  previously  enrolled,  or 
(iii)  are  covered  by  any  alternative, 
which  ceases  operation.  At  the  time 
these  employees  are  eligible  to 
participate  in  the  health  benefits  plan, 
the  employing  entity  or  designee  shall 
make  available  the  opportunity  without 
waiting  periods  or  exclusions  or 
limitations  based  on  health  status  as  a 
condition  of  enrollment  in  an  HMO  or 
tranfer  to  non-HMO  coverage  from  an 
1 IMO,  and  shall  require  these  employees 
to  make  an  affirmative  written  selection 
among  the  different  alternative  included 
in  the  health  benefits  plan. 

(f)  Determination  of  copayment  levels 
and  supplemental  health  services.  The 
selection  of  a  copayment  level  and  of 
supplemental  health  services  to  be 
contracted  for  is  to  be  made  as  follows: 

(1)  For  those  employees  represented 
by  a  collective  bargaining 
representative,  the  selection  of 
copayment  levels  and  supplemental 
health  services  is  subject  to  the 
collective  bargaining  process. 

(2)  For  those  employees  not 
represented  by  a  bargaining 
representative,  the  selection  of 
copayment  levels  and  supplemental 


health  services  to  be  offered  to  eligible 
employees  shall  be  made  through  the 
same  decision-making  process  used  by 
the  employing  entity  with  respect  to  the 
non-HMO  alternatives  in  its  health 
benefits  plan. 

(3)  For  all  employees,  the  selection  of  ♦ 
supplemental  health  services  is  subject 
to  the  right  of  the  HMO  to  determine 
which  supplemental  health  services  are 
included  as  part  of  its  basic  benefit 
package. 

(g)  Effective  date  of  coverage.  Unless 
otherwise  egreed  to  by  the  employing 
entity,  or  designee  and  the  HMO,  the 
effective  date  of  coverage  by  the  HMO 
for  employees  selecting  the  HMO  option 
shall  begin  on  the  day  the  non-FlMO 
coverage  expires  or  is  renewed  without 
lapse. 

§  1 10.807  When  the  HMO  is  to  be  offered 
to  employees. 

The  employing  entity  or  designee  shall 
offer  eligible  employees  the  option  of 
membership  in  a  qualified  HMO  at  the 
earliest  date  permitted  under  the  terms 
of  existing  collective  bargaining 
agreements,  employer-employee  or 
public  entity-employee  contracts,  or 
contracts  for  health  benefits.  Should  the 
HMO's  request  for  inclusion  in  a  health 
benefits  plan  be  received  at  a  time  when 
these  existing  contracts  or  agreements 
do  not  provide  for  including  a  qualified 
HMO  in  the  health  benefits  plan,  the 
inclusion  of  the  HMO  in  the  health 
benefits  plan  shall  occur  at  the  time  that 
new  agreements  or  contracts  are  offered 
or  negotiated  and  shall  be  consistent 
with  the  following  paragraph^: 

(a)  Unless  mutually  agreed  otherwise, 
if  a  collective  bargaining  agreement  is  in 
force  at  the  time  the  request  for 
inclusion  in  the  health  benefits  plan  is 
made  by  the  HMO  to  the  employing 
entity  or  designee,  the  request  shall  be 
raised  in  the  collective  bargaining 
process  (!)  when  a  new  agreement  is 
negotiated,  (2)  if  the  agreement  is  for  a 
fixed  term  in  excess  of  one  year  and 
contains  provisions  for  periodically 
changing  the  wages,  hours,  or  conditions 
of  employment,  at  the  times  provided  by 
the  agreement  for  discussion  of  these 
changes,  or  (3)  in  accordance  with  a 
specific  process  to  review  HMO  offers. 

(b)  Unless  mutually  agreed  otherwise, 
for  those  employees  not  covered  by  a 
collective  bargaining  agreement,  the 
employing  entity  or  designee  shall 
include  the  HMO  option  in  any  health 
benefits  plan  offered  to  eligible 
employees  when  the  existing  employer- 
employee  contract  or  public  entity- 
employee  contract  is  renewed  or  when  a 
new  health  benefits  contract  or  other 
arrangement  is  negotiated.  If  an 


employer-employee  or  public  entity- 
employee  contract  or  a  health  benefits 
contract  has  no  fixed  term  or  has  a  term 
in  excess  of  one  year,  the  contract  shall 
be  treated  as  renewable  on  its  earliest 
anniversary  date.  If  the  employing  entity 
or  designee  is  self-insured,  the  budget 
year  shall  be  treated  as  the  term  of  the 
existing  contract 

(c)  Unless  mutually  agreed  otherwise, 
for  employing  entities  with  multiple 
contracts  or  other  arrangements 
included  as  part  of  the  health  benefits 
plan  which  may  have  different 
expiration  or  renewal  dates,  the 
employing  entity  shall  include  the  HMO 
option,  in  accordance  with  paragraphs 
(a)  and  (bj  of  this  section,  for  each 
contract  or  arrangement  at  the  time  the 
contract  or  arrangement  is  renewed  or 
reissued  or  the  benefits  provided  under 
the  contract  or  arrangement  are  offered 
to  employees. 

§  1 10.808  Contributions  for  HMO  option. 

(a)  General  principles.  (1)  The 
employing  entity  or  designee  shall 
include  the  HMO  option  in  the  health 
benefits  plan  or  terms  no  less  favorable, 
with  respect  to  the  employing  entity’s 
monetary  contribution  or  designee's  cost 
for  health  benefits  calculated  in  dollars 
and  cents,  than  those  on  which  the  other 
alternatives  in  the  health  benefits  plan 
are  included.  However,  the  employing 
entity  or  designee  is  not  required  to  pay 
more  for  health  benefits  as  a  result  of 
offering  the  option  of  membership  in  a 
qualified  HMO  than  it  would  otherwise 
be  required  to  pay  for  health  benefits  by 
a  collective  bargaining  agreement  or 
other  employer-employee  contract  or 
public  entity-employer  contract  in  effect 
at  the  time  the  HMO  is  included  in  the 
health  benefits  plan. 

(2)  The  amount  of  the  employing 
entity’s  or  designee’s  contribution  per 
employee  for  the  HMO  option  shall  be 
equal,  in  terms  of  dollars,  to  the  largest 
amount  of  the  contribution  per  employee 
paid  to  any  other  option  which  is 
available  to  all  eligible  employees 
included  in  the  health  benefits  plan,  but 
shall  not  be  required  to  exceed  the 
amount  of  the  HMO  premium. 

(3)  If  the  amount  of  the  HMO’s 
premium  is  less  than  the  employing 
entity  or  designee’s  contribution  to  the 
HMO  alternative,  the  HMO  may  add 
supplemental  health  services  to  its  basic 
benefit  package  offered  to  the 
employees  of  the  employing  entity.  If  the 
HMO  does  so,  the  employing  entity  or 
its  designee  shall  pay  the  HMO’s 
premium  (including  an  amount  for  these 
supplemental  services),  subject  to  the 
limitation  in  subparagraph  (2)  of  this 
paragraph. 
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(4)  The  employing  entity  or  designee 
shall  increase  the  amount  of  its 
contribution  for  the  HMO  option  at  the 
time  the  contribution  to  other 
alternatives  in  the  health  benefits  plan 
increases,  without  regard  to  whether 
this  contribution  for  the  HMO  option  is 
fixed  by  a  contract  between  the 
employing  entity  or  designee  and  the 
HMO.  However,  the  amount  of  an 
employing  entity’s  or  designee’s 
contribution  for  the  HMO  option  shall 
not  be  required  to  exceed  the  amount  of 
the  HMO  premium. 

(b)  Administrative  expenses.  'The 
employing  entity  or  designee  may  not 
consider  administrative  expenses 
incurred  in  connection  with  offering  any 
alternative  in  the  health  benefits  plan  in 
determining  the  amount  of  its 
contribution  to  the  HMO.  However,  if 
the  employing  entity  or  designee  has 
special  requirements  for  other  than 
standard  solicatation  brochures  and 
membership  literature,  it  shall  determine 
and  distribute  any  administrative  costs 
attributable  to  these  requirements,  in  the 
case  of  the  offering  of  the  HMO  option, 
in  a  manner  consistent  with  its  method 
of  determining  and  distributing  these 
costs  for  the  non-HMO  alternatives. 

(c)  Exclusion  for  contribution  for 
certain  benefits.  In  determining  the 
amount  of  the  employing  entity’s 
contribution  or  designee’s  cost  for  the 
HMO  option,  the  employing  entity  or 
designee  may  exclude  those  portions  of 
the  contribution  allocable  to  benefits 
(e.g.,  life  insurance  or  insurance  for 
supplemental  health  benefits]  for  which 
eligible  employees  or  eligible  employees 
and  their  eligible  dependents  will 
continue  to  be  covered  notwithstanding 
selection  of  membership  in  an  HMO, 
and  which  are  not  offered  on  a  prepaid 
basis  by  the  HMO  to  the  employing 
entity’s  employees. 

(d)  Contributions  determined  by 
collective  bargaining  agreements  or  by 
other  contracts  or  by  law.  Where  the 
specific  amount  of  the  employing 
entity’s  contribution  for  health  benefits 
is  fixed  by  a  collective  bargaining 
agreement,  by  an  employer-employee  or 
public  entity-employee  contract,  or  by 
law,  the  amount  so  determined  shall 
constitute  the  employing  entity’s 
obligation  for  contribution  toward  the 
HMO  premiums  on  behalf  of  eligible 
employees  or  eligible  employees  and 
their  eligible  dependents. 

(e)  Allocation  of  portion  of  a 
countribution  determined  by  a 
collective  bargaining  agreement.  Where 
the  employing  entity’s  contribution  for 
health  benefits  is  determined  by  a 
collective  bargaining  agreement,  but  the 
amount  so  fixed  includes  contribution 


for  benefits  in  addition  to  health 
benefits,  the  employing  entity  shall 
determine,  or  shall  instruct  its  designee 
to  determine,  the  portion  of  its 
contribution  applicable  to  health 
benefits  in  accordance  with  paragraph 
(g)  of  this  section. 

(f)  Contributions  not  determined  by 
collective  bargaining  agreements  or  by 
other  contracts  or  by  law.  For 
employees  not  covered  by  a  collective 
bargaining  agreement,  employer- 
employee  or  public  entity-employee 
contract,  or  by  a  law  specifying  the 
contribution  for  health  benefits,  the 
employing  entity’s  contribution  to  the 
HMO  on  behalf  of  eligible  employees  or 
eligible  employees  and  their  eligible 
dependents  shall  be  determined  in 
accordance  with  paragraphs  (a),  (b),  (c), 
and  (g)  of  this  section  on  the  basis  of  the 
total  cost  of  providing  the  health 
benefits  offered  to  the  employees  for  the 
most  recent  period  for  which  experience 
is  available. 

(g)  Calculation  of  cost.  An  employing 
entity’s  contribution  or  designee’s  cost 
for  alternatives  other  than  the  qualified 
HMO,  included  in  the  health  benefits 
plan  shall  be  determined  in  the 
following  manner,  unless  otherwise 
agreed  to  by  the  HMO  and  the 
employing  public  entity  or  designee: 

(1)  Prospective  calculotion.  If  the 
employing  entity’s  contribution  or 
designee’s  cost  for  non-HMO  alternative 
health  benefits  is  determined  solely  on 
the  basis  of  a  fixed  prospective  amount 
(not  subject  to  retrospective  adjustment) 
then  the  amount  of  the  prospective 
payment  made  by  or  on  behalf  of  the 
employing  entity  to  the  non-HMO 
alternative  for  the  provision  of  health 
benefits  to  eligible  employees  or  to 
eligible  employees  and  their  eligible 
dependents  shall  constitute  the 
employing  entity’s  contribution  toward 
the  HMO  premium. 

(2)  Retrospective  calculation.  If  the 
employing  entity’s  contribution  or 
designee’s  cost  for  non-HMO  alternative 
health  benefits  is  determined  by  a 
contract  with  a  carrier  on  any  form  of 
retrospective  experience  rating  basis, 
including  any  determination  of  current 
premiums  which  reflects,  takes  into 
account,  or  is  otherwise  based  on  any 
form  of  supplementation  or  any  rebate, 
refund  or  other  redistribution  of 
premiums  collected  in  any  previous  year 
for  which  experience  is  available,  any 
billing  contract  arrangement,  any  plan  of 
self-insurance,  any  direct  service  plan 
provided  by  the  employing  entity  or 
designee,  or  any  other  form  of  health 
benefits  plan  wherein  the  actual  cost  to 
the  employing  entity  or  designee  is 
determined  retrospectively,  an 


estimated  cost  shall  be  used  to 
determine  the  obligation  for  contribution 
toward  the  HMO  premium.  The 
employing  entity  or  designee  shall 
determine  this  estimated  cost  based  on 
consideration  of  the  following  factors:  (i) 
the  employing  entity’s  or  designee’s  cost 
experience  for  the  non-HMO 
alternatives  with  respect  to  the  most 
recent  benefit  period  for  which  the 
experience  is  available  at  the  time  when 
the  employing  entity’s  prospective 
contribution  or  designee’s  obligation  to 
the  HMO  is  to  be  determined:  (ii)  a 
reasonable  allowance  for  inflation 
based  on  historical  cost  trends  and  the 
anticipated  future  costs  increases;  (iii) 
where  applicable  and  consistently 
applied,  cost  differences  experienced  in 
the  provision  of  health  benefits  for 
separate  regional  or  local  areas  of 
employment;  (iv)  anticipated  changes  in 
the  composition  and  experience  of  the 
covered  population  actually  being 
served  by  the  non-HMO  alternatives 
attributable  to  the  shift  of  enrollment  to 
the  HMO;  (v)  any  changes  in  health 
benefits  to  be  provided  by  the  non-HMO 
alternatives  during  the  period  for  which 
the  estimated  contribution  is  to  be 
determined:  (vi)  any  other  anticipated 
material  change  in  the  experience  rating 
basis  under  any  health  benefits  contract 
for  the  benefits  period. 

(h)  Retention  of  data.  An  employing 
entity  or  designee  shall  retain  the  data 
used  to  compute  its  level  of  contribution 
to  the  alternatives  included  in  the  health 
benefits  plan  for  three  years.  The 
Secretary  may  review  this  data  either  on 
his  own  initiative  or  in  response  to  a 
request  to  the  Secretary  from  an  HMO 
or  an  employee  of  the  employing  entity 
which  sets  forth  reasonable  grounds 
supporting  the  request  to  determine 
whether  the  level  of  contributions 
determined  by  the  employing  public 
entity  or  designee  complies  with  this 
subpart. 

§110.809  Payroll  deductions. 

Each  employing  entity  which  provides 
payroll  deductions  as  a  means  of  paying 
employees’  contributions  for  health 
benefits  or  which  provides  a  health 
benefits  plan  to  which  an  employee 
contribution  is  not  required,  and  which 
is  required  by  §  110.802(a)  to  offer  its 
employees  the  option  of  membership  in 
a  qualified  HMO,  shall,  with  the  consent 
of  an  employee  who  exercises  this 
option,  arrange  for  the  employee’s 
contribution  for  HMO  membership  to  be 
paid  through  payroll  deductions. 
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§  110.810  Relationship  of  section  1310  of 
the  Public  Health  Service  Act  to  the 
National  Labor  Relations  Act,  as  amended, 
and  the  Railway  Labor  Act,  as  amended. 

The  obligation  of  an  employing  entity 
subject  to  this  subpart  to  include  the 
option  of  membership  in  a  qualified 
HMO  in  any  health  benefits  plan  offered 
to  its  eligible  employees  shall  be  carried 
out  consistently  with  the  obligations 
imposed  on  that  employing  entity  under 
the  National  Labor  Relations  Act,  the 
Railway  Labor  Act.  and  other  laws  of 
similar  effect. 
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